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6.2.2: Negotiation

We frequently engage in negotiations as we go about our daily activities, often without being consciously aware that we are doing
so. Negotiation can be simple, e.g., two friends deciding on a place to eat dinner, or complex, e.g., governments of several nations
trying to establish import and export quotas across multiple industries. When a formal proceeding is started in the court system,
alternative dispute resolution (ADR), or ways of solving an issue with the intent to avoid litigation, may be employed.
Negotiation is often the first step used in ADR. While there are other forms of alternative dispute resolution, negotiation is
considered to be the simplest because it does not require outside parties. An article in the Organization Behavior and Human
Decision Processes defined negotiation as the “process by which parties with nonidentical preferences allocate resources through
interpersonal activity and joint decision making.” Analyzing the various components of this definition is helpful in understanding
the theories and practices involved in negotiation as a form of dispute settlement.

Negotiation Types and Objectives

Per the above definition, negotiation becomes necessary when two parties hold “non-identical” preferences. This statement seems
fairly obvious, since 100% agreement would indicate that there is not any need for negotiation. From this basic starting point, there
are several ways of thinking about negotiation, including how many parties are involved. For example, if two small business
owners find themselves in a disagreement over property lines, they will frequently engage in dyadic negotiation. Put simply,
dyadic negotiation involves two individuals interacting with one another in an attempt to resolve a dispute. If a third neighbor
overhears the dispute and believes one or both of them are wrong with regard to the property line, then group negotiation could
ensue. Group negotiation involves more than two individuals or parties, and by its very nature, it is often more complex, time-
consuming, and challenging to resolve.

While dyadic and group negotiations may involve different dynamics, one of the most important aspects of any negotiation,
regardless of the quantity of negotiators, is the objective. Negotiation experts recognize two major goals of negotiation: relational
and outcome. Relational goals are focused on building, maintaining, or repairing a partnership, connection, or rapport with another
party. Outcome goals, on the other hand, concentrate on achieving certain end results. The goal of any negotiation is influenced by
numerous factors, such as whether or not there will be contact with the other party in the future. For example, when a business
negotiates with a supply company that it intends to do business with in the foreseeable future, it will try to focus on “win-win”
solutions that provide the most value for each party. In contrast, if an interaction is of a one-time nature, that same company might
approach a supplier with a “win-lose” mentality, viewing its objective as maximizing its own value at the expense of the other
party’s value. This approach is referred to as zero-sum negotiation, and it is considered to be a “hard” negotiating style. Zero-sum
negotiation is based on the notion that there is a “fixed pie,” and the larger the slice that one party receives, the smaller the slice the
other party will receive. Win-win approaches to negotiation are sometimes referred to as integrative, while win-lose approaches
are called distributive.
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Figure 6.2.2.1: Certain negotiation styles adopt a mindset in which the extent of one’s win is proportional to the other’s loss.
(Credit: Sebastian Voortman/ pexels/ License: CC0)

Negotiation Style

Everyone has a different way of approaching negotiation, depending on the circumstance and the person’s personality. However,
the Thomas-Kilmann Conflict Mode Instrument (TKI) is a questionnaire that provides a systematic framework for categorizing
five broad negotiation styles. It is closely associated with work done by conflict resolution experts Dean Pruitt and Jeffrey Rubin.
These styles are often considered in terms of the level of self-interest, instead of how other negotiators feel. These five general
negotiation styles include:

o Forcing. If a party has high concern for itself, and low concern for the other party, it may adopt a competitive approach that
only takes into account the outcomes it desires. This negotiation style is most prone to zero-sum thinking. For example, a car
dealership that tries to give each customer as little as possible for his or her trade-in vehicle would be applying a forcing
negotiation approach. While the party using the forcing approach is only considering its own self-interests, this negotiating style
often undermines the party’s long-term success. For example, in the car dealership example, if a customer feels she has not
received a fair trade-in value after the sale, she may leave negative reviews and will not refer her friends and family to that
dealership and will not return to it when the time comes to buy another car.

¢ Collaborating. If a party has high concern and care for both itself and the other party, it will often employ a collaborative
negotiation that seeks to maximum the gain for both. In this negotiating style, parties recognize that acting in their mutual
interests may create greater value and synergies.

o Compromising. A compromising approach to negotiation will take place when parties share some concerns for both
themselves and the other party. While it is not always possible to collaborate, parties can often find certain points that are more
important to one versus the other, and in that way, find ways to isolate what is most important to each party.

o Avoiding. When a party has low concern for itself and for the other party, it will often try to avoid negotiation completely.

o Yielding. Finally, when a party has low self-concern for itself and high concern for the other party, it will yield to demands that
may not be in its own best interest. As with avoidance techniques, it is important to ask why the party has low self-concern. It
may be due to an unfair power differential between the two parties that has caused the weaker party to feel it is futile to
represent its own interests. This example illustrates why negotiation is often fraught with ethical issues.
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Figure 6.2.2.2: Concern for self vs. others leads to the differences in negotiating styles. (Modification of art by BNED/Rubin
Credit: CC BY NC SA)

Negotiation Styles in Practice

Apple’s response to its treatment of warranties in China, i.e., giving one-year warranties instead of two-year warranties as required
by law, serves as an example of how negotiation may be used. While Apple products continued to be successful and popular in
China, the issue rankled its customers, and Chinese celebrities joined the movement to address the concern. Chinese consumers felt
that Apple was arrogant and didn’t value its customers or the customers’ feedback. In response, Tim Cook issued a public apology
in which he expressed regret over the misunderstanding, saying, “We are aware that insufficient communications during this
process has led to the perception that Apple is arrogant and disregards, or pays little attention to, consumer feedback. We express
our sincere apologies for any concern or misunderstanding arising therefrom.” Apple then listed four ways it intended to resolve the
matter. By exhibiting humility and concern for its customers, Apple was able to diffuse a contentious situation that might have
resulted in costly litigation.

Negotiation Laws

Negotiations are covered by a medley of federal and state laws, such as the Federal Arbitration Act and Uniform
Arbitration Act. The Federal Arbitration Act (FAA) is a national policy that favors arbitration and enforces situations in which
parties have contractually agreed to participate in arbitration. Parties who have decided to be subject to binding arbitration
relinquish their constitutional right to settle their dispute in court. It is the FAA that allows parties to confirm their awards, as will
be discussed in the following chapters. When considering negotiation laws, it is important to keep in mind that each state has laws
with their own definitions and nuances. While the purpose of the Uniform Arbitration Act in the United States was to provide a
uniform approach to the way states handle arbitration, it has only been adopted in some form by about 35 states.
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