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7.1: Loyalty to the Company

&b Learning Objectives

By the end of this section, you will be able to:

o Define employees’ responsibilities to the company for which they work
e Describe a non-compete agreement
o Explain how confidentiality applies to trade secrets, intellectual property, and customer data

The relationship between employee and employer is changing, especially our understanding of commitment and loyalty. An ethical
employee owes the company a good day’s work and his or her best effort, whether the work is stimulating or dull. A duty of loyalty
and our best effort are our primary obligations as employees, but what they mean can change. A manager who expects a twentieth-
century concept of loyalty in the twenty-first century may be surprised when workers express a sense of entitlement, ask for a raise
after six months, or leave for a new job after twelve months. This chapter will explore a wide range of issues from the perspective
of what and how employees contribute to the overall success of a business enterprise.

A Duty of Loyalty

Hard work and our best effort likely make sense as obligations we owe an employer. However, loyalty is more abstract and less
easily defined. Most workers do not have employment contracts, so there may not be a specific agreement between the two parties
detailing their mutual responsibilities. Instead, the common law (case law) of agency in each state is often the source of the rules
governing an employment relationship. The usual depiction of duty in common law is the duty of leyalty, which, in all fifty states,
requires that an employee refrain from acting in a manner contrary to the employer’s interest. This duty creates some basic rules
employees must follow on the job and provides employers with enforceable rights against employees who violate them.

In general terms, the duty of loyalty means an employee is obligated to render “loyal and faithful” service to the employer, to act
with “good faith,” and not to compete with but rather to advance the employer’s interests.' The employee must not act in a way that
benefits him- or herself (or any other third party), especially when doing so would create a conflict of interest with the
employer.”The common law of most states holds as a general rule that, without asking for and receiving the employer’s consent, an
employee cannot hold a second job if it would compete or conflict with the first job. Thus, although the precise boundaries of this
aspect of the duty of loyalty are unclear, an employee who works in the graphic design department of a large advertising agency in
all likelihood cannot moonlight on the weekend for a friend’s small web design business. However, employers often grant
permission for employees to work in positions that do not compete or interfere with their principal jobs. The graphic designer
might work for a friend’s catering business, for example, or perhaps as a wedding photographer or editor of a blog for a public
interest community group.

X link to learning

Moonlighting has become such a common phenomenon that the website Glassdoor now has a section reserved for such jobs.
The Glassdoor website has a number of postings for different moonlighting opportunities to explore.

What is clear is that it is wrong for employees to make work decisions primarily for their own personal gain, rather than doing what
is in the employer’s best interest. An employee might have the authority to decide which other companies the employer will do
business with, for example, such as service vendors that maintain the copiers or clean the offices. What if the employee owned
stock in one of those companies or had a relative who worked there? That gives him or her an incentive to encourage doing
business with that particular company, whether it would be best for the employer or not.

The degree to which the duty of loyalty exists is usually related to the degree of responsibility or trust an employer places in an
employee. More trust equals a stronger duty. For example, when an employee has very extensive authority or access to confidential
information, the duty can rise to its highest level, called a fiduciary duty, which is discussed in an earlier chapter.

Differing Concepts of Loyalty

There is no generally agreed-upon definition of an employee’s duty of loyalty to his or her employer. One indicator that our
understanding of the term is changing is that millennials are three times more likely than older generations to change jobs,
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according to a Forbes Human Resources Council survey (Figure 7.2). About nine in ten millennials (91 percent) say they do not
expect to stay with their current job longer than three years, compared with older workers who often anticipated spending ten years
or even an entire career with one employer, relying on an implicit social contract between employer and employee that rewarded
lifetime employment.

3X more likely to change jobs
Millennials 90% change jobs within first 3 years

4 different jobs in first 10 years (by age 32)

Source: Murdock, P. “The New Reality of Employee Loyalty.” Forbes. Dec 12, 2017.

Figure 7.1.2: The data on millennials and job mobility indicate that millennials are more likely to “job hop” than their

predecessors. (CC BY 4.0; Rice University & OpenStax)
The Loyalty Research Center, a consulting firm, defines loyal employees as “being committed to the success of the organization.
They believe that working for this organization is their best option . . . and loyal employees do not actively search for alternative
employment and are not responsive to offers.” Likewise, Wharton School, University of Pennsylvania, professor Matthew Bidwell
says there are two halves to the term: “One piece is having the employer’s best interests at heart. The other piece is remaining with
the same employer rather than moving on.” Bidwell goes on to acknowledge, “There is less a sense that your organization is going
to look after you in the way that it used to, which would lead [us] to expect a reduction in loyalty.””

Why are employees less likely to feel a duty of loyalty to their companies? One reason is that loyalty is a two-way street, a feeling
developed through the enactment of mutual obligations and responsibilities. However, most employers do not want to be obligated
to their workers in a legal sense; they usually require that almost all workers are employees “at will,” that is, without any long-term
employment contract. Neither state nor federal law mandates an employment contract, so when a company says an employee is
employed at will, it is sending a message that management is not making a long-term commitment to the employee. Employees
may naturally feel less loyalty to an organization from which they believe they can be let go at any time and for any legal reason
(which is essentially what at-will employment means). Of course, at-will employment also means the employee can also quit at any
time. However, freedom to move is a benefit only if the employee has mobility and a skill set he or she can sell to the highest
bidder. Otherwise, for most workers, at-will employment usually works to the employer’s advantage, not the employee’s.

Another reason the concept of loyalty to an organization seems to be changing at all levels is the important role money plays in
career decisions. When they see chief executive officers (CEOs) and other managers leaving to work for the highest bidder,
subordinates quickly conclude that they, too, ought to look out for themselves, just as their bosses do, rather than trying to build up
seniority with the company. Switching jobs can often be a way for employees to improve their salaries. Consider professional
sports. For decades professional athletes were tied to one team and could not sell their services to the highest bidder, meaning that
their salaries were effectively capped. Finally, after several court decisions (including the Curt Flood reserve clause case involving
the St. Louis Cardinals and Major League Baseball),’ players achieved some degree of freedom and can now switch employers
frequently in an effort to maximize their earning potential.

The same evolution occurred in the entertainment industry. In the early years of the movie business, actors were tied to studios by
contracts that prevented them from making movies for any other studio, effectively limiting their earning power. Then the
entertainment industry changed as actors gained the freedom to sell their services to the highest bidder, becoming much more
highly compensated in the process. Employees in any industry, not just sports and entertainment, benefit from being able to change
jobs if their salary at their current job stagnates or falls below the market rate.

Another economic phenomenon affecting loyalty in the private sector was the switch from defined-benefit to defined-contribution
retirement plans. In the former, often called a pension, employee benefits are usually sponsored (paid) fully by the employer and
calculated using a formula based on length of employment, salary history, and other factors. The employer administers the plan and
manages the investment risk, promising the employee a set payout upon retirement. In the defined-contribution plan, however, the
employee invests a certain percentage of his or her salary in a retirement fund, often a 401(k) or 403(b) plan, where it is sometimes
matched (partially or wholly) by the employer. (These savings plans with their seemingly strange designations are part of the U.S.
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Internal Revenue Code, and the letter/number combinations indicate subsections of the Code. 401(k) Plans typically are featured in
for-profit employment settings and 403(b) plans in nonprofit environments.) Defined-benefit plans reward longevity in the firm,
whereas defined-contribution plans reward high earnings over seniority. Thus, with the growth of defined-contribution plans, some
reasons for staying with the same employer over time are no longer applicable.

According to PayScale’s Compensation Best Practices Report, the two leading motivators people give for leaving their job are first,
higher pay, and second, personal reasons (e.g., family, health, marriage, spousal relocation).” Of course, beyond money, workers
seek meaning in their work, and it is largely true that money alone does not motivate employees to higher performance. However, it
is a mistake for managers to think money is not a central factor influencing employees’ job satisfaction. Money matters because if
employees are not making enough money to meet their financial obligations or goals, they will likely be looking to for a higher-
paying job. And, of course, increasing salary or other benefits can be a way of demonstrating both the company’s loyalty to its
employees and the role it believes employees’ best interests play in its mission—navigating the aforementioned two-way street. For
some employees, simply being acknowledged and thanked for their service and good work can go a long way toward sparking their
loyalty; for others, more concrete rewards may be necessary.

Finally, many people work for themselves as freelance or contract workers in the new “gig” economy. They may take assignments
from one or more companies at a time and are not employees in the traditional sense of the word. Therefore, it seems more
reasonable that they would approach work in the same way a certified public accountant or attorney would—as completing a
professional job for a client, after which they move on the next client, always keeping their independent status. We would not
expect gig workers to demonstrate employer loyalty when they are not employees.

WHAT WOULD YOU DO?

The Ties That Bind

If building employee loyalty is a challenge for managers and they see their workers leaving for better opportunities, what can they
do to change the situation? Some companies focus on team-building activities, company picnics, rock-climbing walls, or zip lines,
but do these actually make workers decide to stay with their company for less salary? The answer is usually no. The reality is that
salary plays an important role in an employee’s decision to move to a new job. Therefore, retention bonuses are a popular and
perhaps more successful technique for instilling loyalty. The company provides a payment to an employee contingent on his or her
committing to remain at the company for a specific period.

According to a Glassdoor study,” when changing jobs, employees earn an average increase of more than 5 percent in salary alone,
not including benefits. Thus, the offer of a salary increase and/or a retention or performance bonus can help turn many would-be
former employees into newly loyal ones. The same study found that a 10 percent increase in pay upped the odds that an employee
would stay at the company. According to Dr. Andrew Chamberlain, chief economist of Glassdoor, “While it is important to provide
upward career paths for workers, a simple job title promotion may not be enough. Maintaining competitive pay is an important part
of reducing turnover.””

Of course, a retention bonus may not be enough to keep someone at a job he or she hates, but it might help someone who likes the
job to decide to stay. The Society for Human Resource Management believes retention plans should be part of an overall pay
strategy, not merely giveaways for tenure.'” Imagine that your colleague is considering leaving your firm for another company:
Your manager has offered him a retention bonus to stay and your colleague is seeking your advice about what to do. What would
you advise?

Critical Thinking

o What questions would you ask your colleague to better determine the advice you should give him or her?

o Consider your summer jobs, part-time employment, work-study hours on campus, and internships. What meant more to you—
the salary you made or the extent to which you were treated as a real contributor and not just a line on a payroll ledger? Or a
combination of both?

e What lessons do you now draw about reciprocal loyalty between companies and their workers?

Confidentiality

In the competitive world of business, many employees encounter information in their day-to-day work that their employers
reasonably expect they will keep confidential. Proprietary (private) information, the details of patents and copyrights, employee
records and salary histories, and customer-related data are valued company assets that must remain in-house, not in the hands of
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competitors, trade publications, or the news media. Employers are well within their rights to expect employees to honor their duty
of confidentiality and maintain the secrecy of such proprietary material. Sometimes the duty of confidentiality originates
specifically from an employment contract, if there is one, and if not, the duty still exists in most situations under the common law
of agency.

Most companies do not consider U.S. common law on confidentiality sufficient protection, so they often adopt employment
agreements or contracts with employees that set forth the conditions of confidentiality. (Note that such contracts define a one-way
obligation, from the employee to the employer, so they do not protect the at-will employee from being terminated without cause.)
Typically, an employment agreement will list a variety of requirements. For example, although in most situations the law would
already hold that the employer owns copyrightable works created by employees within the scope of their employment (known as
works for hire), a contract usually also contains a specific clause stating that the company owns any and all such works and
assigning ownership of them to the company. The agreement will also contain a patent assignment provision, stating that all
inventions created within the scope of employment are owned by or assigned to the company.

X link to learning

If one day you might be a freelancer, gig worker, or contractor, watch this video showing how a nondisclosure agreement can

Employers also want to protect their trade secrets, that is, information that has economic value because it is not generally known
to the public and is kept secret by reasonable means. Trade secrets might include technical or design information, advertising and
marketing plans, and research and development data that would be useful to competitors. Often nendisclosure agreements are
used to protect against the theft of all such information, most of which is normally protected only by the company’s requirement of
secrecy, not by federal intellectual property law. Federal law generally protects registered trademarks (commercial identifications
such as words, designs, logos, slogans, symbols, and trade dress, which is product appearance or packaging) and grants creators
copyrights (to protect original literary and artistic expressions such as books, paintings, music, records, plays, movies, and
software) and patents (to protect new and useful inventions and configurations of useful articles) (Figure 7.3).

— statutory protections
Cco pyrl g ht proprietary
common law protections information

patent registered 5

pending trademark Z
patent intellectual property

Figure 7.1.3: Registered trademarks and content covered by patents and copyrights are protected by law, but trade secrets have no
official status and so do not enjoy the same level of federal protection. Thus, companies generally protect trade secrets internally,
usually with employment agreements or contracts. (CC BY 4.0; Rice University & OpenStax)

secret

U.S. companies have long used non-compete agreements as a way to provide another layer of confidentiality, ensuring that
employees with access to sensitive information will not compete with the company during or for some period after their
employment there. The stated purpose of such agreements is to protect the company’s intellectual property, which is the
manifestation of original ideas protected by legal means such as patent, copyright, or trademark. To be enforceable, non-compete
agreements are usually limited by time and distance (i.e., they are in effect for a certain number of months or years and within a
certain radius of the employer’s operations). However, some companies have begun requiring these agreements even from mid- and
lower-level workers in an attempt to prevent them from changing jobs, including those who have no access to any confidential
intellectual property. About 20 percent of the U.S. private-sector workforce, and about one in six people in jobs earning less than

$40,000 a year, are now covered by non-compete agreements.'' The increased use of such agreements has left many employees
feeling trapped by their limited mobility.
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An ethical question arises regarding whether this practice is in the best interests of society and its workers, and some states are
responding. California enacted a law in 2017 saying that most non-compete agreements are void, holding that although an
employee may owe the employer a responsibility not to compete while employed, that duty ceases upon termination of
employment.'” In other words, an employee does not “belong” to a company forever. In California, therefore, a non-compete
arrangement that limits employment after leaving the employer is now unenforceable. Does this law reflect the approach that most
states will now take? A California company may still legally prohibit its employees from moonlighting during the term of their
employment, particularly for a competitor.

CASES FROM THE REAL WORLD

Non-Compete Agreements

After an investigation by then—New York attorney general Eric Schneiderman, fast-food franchisor Jimmy John’s announced in
2016 that it would not enforce non-compete agreements signed by low-wage employees that prohibited them from working at other
sandwich shops, and it agreed to stop using the agreements in the future. Jimmy John’s non-compete agreement had prohibited all
workers, regardless of position, from working during their employment and for two years after at any other business that sold
“submarine, hero-type, deli-style, pita, and/or wrapped or rolled sandwiches” in a geographic area within two miles of any Jimmy
John’s shop anywhere in the United States."”

Schneiderman said of the agreements, “They limit mobility and opportunity for vulnerable workers and bully them into staying
with the threat of being sued.” Illinois Attorney General Lisa Madigan had also initiated action, filing a lawsuit that asked the court
to strike down such clauses. “Preventing employees from seeking employment with a competitor is unfair to Illinois workers and
bad for Illinois businesses,” Madigan said. “By locking low-wage workers into their jobs and prohibiting them from seeking better
paying jobs elsewhere, the companies have no reason to increase their wages or benefits.”'*

Jimmy John’s has more than 2,500 franchises in forty-six states, so its agreement meant it would be difficult for a former worker to
get a job in a sandwich shop in almost any big city in the United States.

Critical Thinking

¢ Other than being punitive, what purpose do non-compete agreements serve when low-level employees are required to sign
them?

o Suppose an executive chef or vice president of marketing or operations at Jimmy John’s or any large sandwich franchise leaves
the firm with knowledge of trade secrets and competitive strategies. Should he or she be compelled to wait a negotiated period
of time before working for a competitor? Why or why not?

o What is fair to all parties when high-level managers possess unique, sensitive information about their former employer?

Employers may also insert a nonsolicitation clause, which protects a business from an employee who leaves for another job and
then attempts to lure customers or former colleagues into following. Though these clauses have limitations, they can be effective
tools to protect an employer’s interest in retaining its employees and customers. However, they are particularly difficult for
employees to comply with in relatively closed markets. Sample language for all the clauses we have discussed is found in Figure
7.4.
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Non-Compete Clause

The Employee agrees that for a
period of one year after the
Employee no longer works for
the Company, the Employee
will not engage in the same or
similar activities as were
performed for the Company in
any business within a 100-mile
radius of the Company.

Nonsolicitation of
Customers/Employees Clause
The Employee agrees that for a
period of two years after the
Employee no longer works for
the Company, the Employee
will not solicit customer,
clients, and/or employees of
the Company.

Confidentiality/
Non-Disclosure Clause
Employee agrees that during
employment with the Company
and following the termination
of such employment for an
unlimited term, the Employee
shall not misappropriate,
divulge, disclose, or make use
of any confidential
information, intellectual
property, or trade secrets.

Figure 7.1.4: Common clauses found in employment contracts include those restricting competition and solicitation upon
termination of the contract, as well as requiring confidentiality during and after employment. (CC BY 4.0; Rice University &

OpenStax)

A final clause an employee might be required to sign is a nondisparagement clause, which prohibits defaming or deliberately
running down the reputation of the former employer.

This page titled 7.1: Loyalty to the Company is shared under a CC BY 4.0 license and was authored, remixed, and/or curated by OpenStax via
source content that was edited to the style and standards of the LibreTexts platform.
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