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7.10: Alternative Means of Resolving Disputes

By the end of this section, you will be able to:

Understand how arbitration and mediation are frequently used alternatives to litigation.
Describe the differences between arbitration and mediation.
Explain why arbitration is final and binding.

Disputes do not have to be settled in court. No law requires parties who have a legal dispute to seek judicial resolution if they can
resolve their disagreement privately or through some other public forum. In fact, the threat of a lawsuit can frequently motivate
parties toward private negotiation. Filing a lawsuit may convince one party that the other party is serious. Or the parties may decide
that they will come to terms privately rather than wait the three or four years it can frequently take for a case to move up on the
court calendar.

Arbitration
Beginning around 1980, a movement toward alternative dispute resolution began to gain force throughout the United States. Bar
associations, other private groups, and the courts themselves wanted to find quicker and cheaper ways for litigants and potential
litigants to settle certain types of quarrels than through the courts. As a result, neighborhood justice centers or dispute resolution
centers have sprung up in communities. These are where people can come for help in settling disputes, of both civil and criminal
nature, that should not consume the time and money of the parties or courts in lengthy proceedings.

These alternative forums use a variety of methods, including arbitration, mediation, and conciliation, to bring about agreement or at
least closure of the dispute. These methods are not all alike, and their differences are worth noting.

Arbitration is a type of adjudication. The parties use a private decision maker, the arbitrator, and the rules of procedure are
considerably more relaxed than those that apply in the courtroom. Arbitrators might be retired judges, lawyers, or anyone with the
kind of specialized knowledge and training that would be useful in making a final, binding decision on the dispute. In a contractual
relationship, the parties can decide even before a dispute arises to use arbitration when the time comes. Or parties can decide after a
dispute arises to use arbitration instead of litigation. In a predispute arbitration agreement (often part of a larger contract), the
parties can spell out the rules of procedure to be used and the method for choosing the arbitrator. For example, they may name the
specific person or delegate the responsibility of choosing to some neutral person, or they may each designate a person and the two
designees may jointly pick a third arbitrator.

Many arbitrations take place under the auspices of the American Arbitration Association, a private organization headquartered in
New York, with regional offices in many other cities. The association uses published sets of rules for various types of arbitration
(e.g., labor arbitration or commercial arbitration); parties who provide in contracts for arbitration through the association are
agreeing to be bound by the association’s rules. Similarly, the National Association of Securities Dealers provides arbitration
services for disputes between clients and brokerage firms. International commercial arbitration often takes place through the
auspices of the International Chamber of Commerce. A multilateral agreement known as the Convention on the Recognition and
Enforcement of Arbitral Awards provides that agreements to arbitrate—and arbitral awards—will be enforced across national
boundaries.

Arbitration has two advantages over litigation. First, it is usually much quicker, because the arbitrator does not have a backlog of
cases and because the procedures are simpler. Second, in complex cases, the quality of the decision may be higher, because the
parties can select an arbitrator with specialized knowledge.

Under both federal and state law, arbitration is favored, and a decision rendered by an arbitrator is binding by law and may be
enforced by the courts. The arbitrator’s decision is final and binding, with very few exceptions (such as fraud or manifest disregard
of the law by the arbitrator or panel of arbitrators). Saying that arbitration is favored means that if you have agreed to arbitration,
you can’t go to court if the other party wants you to arbitrate. Under the Federal Arbitration Act, the other party can go to court and
get a stay against your litigation and also get an order compelling you to go to arbitration.
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Mediation
Unlike adjudication, mediation gives the neutral party no power to impose a decision. The mediator is a go-between who attempts
to help the parties negotiate a solution. The mediator will communicate the parties’ positions to each other, will facilitate the
finding of common ground, and will suggest outcomes. But the parties have complete control: they may ignore the
recommendations of the mediator entirely, settle in their own way, find another mediator, agree to binding arbitration, go to court,
or forget the whole thing!

Key Takeaway

Litigation is not the only way to resolve disputes. Informal negotiation between the disputants usually comes first, but both
mediation and arbitration are available. Arbitration, though, is final and binding. Once you agree to arbitrate, you will have a final,
binding arbitral award that is enforceable through the courts, and courts will almost never allow you to litigate after you have
agreed to arbitrate.

Exercises
1. When Mrs. Robinson buys her Audi from Seaway, there is a paragraph in the bill of sale, which both the dealer and Mrs.

Robinson sign, that says, “In the event of any complaint by customer/buyer against Seaway regarding the vehicle purchased
herein, such complaint shall not be litigated, but may only be arbitrated under the rules of the American Arbitration Association
and in accordance with New York law.” Mrs. Robinson did not see the provision, doesn’t like it, and wants to bring a lawsuit in
Oklahoma against Seaway. What is the result?

2. Hendrik Koster (Netherlands) contracts with Automark, Inc. (a US company based in Illinois) to supply Automark with a large
quantity of valve cap gauges. He does, and Automark fails to pay. Koster thinks he is owed $66,000. There is no agreement to
arbitrate or mediate. Can Koster make Automark mediate or arbitrate?

3. Suppose that there is an agreement between Koster and Automark to arbitrate. It says, “The parties agree to arbitrate any
dispute arising under this agreement in accordance with the laws of the Netherlands and under the auspices of the International
Chamber of Commerce’s arbitration facility.” The International Chamber of Commerce has arbitration rules and will appoint an
arbitrator or arbitral panel in the event the parties cannot agree on an arbitrator. The arbitration takes place in Geneva. Koster
gets an arbitral award for $66,000 plus interest. Automark does not participate in any way. Will a court in Illinois enforce the
arbitral award?
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