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7.4: Cases

Objective Intention

Lucy v. Zehmer

84 S.E.2d 516 (Va. 1954)

Buchanan, J.

This suit was instituted by W. O. Lucy and J. C. Lucy, complainants, against A. H. Zehmer and Ida S. Zehmer, his wife, defendants,
to have specific performance of a contract by which it was alleged the Zehmers had sold to W. O. Lucy a tract of land owned by A.
H. Zehmer in Dinwiddie county containing 471.6 acres, more or less, known as the Ferguson farm, for $50,000. J. C. Lucy, the
other complainant, is a brother of W. O. Lucy, to whom W. O. Lucy transferred a half interest in his alleged purchase.

The instrument sought to be enforced was written by A. H. Zehmer on December 20, 1952, in these words: “We hereby agree to
sell to W. O. Lucy the Ferguson farm complete for $50,000.00, title satisfactory to buyer,” and signed by the defendants, A. H.
Zehmer and Ida S. Zehmer.

The answer of A. H. Zehmer admitted that at the time mentioned W. O. Lucy offered him $50,000 cash for the farm, but that he,
Zehmer, considered that the offer was made in jest; that so thinking, and both he and Lucy having had several drinks, he wrote out
“the memorandum” quoted above and induced his wife to sign it; that he did not deliver the memorandum to Lucy, but that Lucy
picked it up, read it, put it in his pocket, attempted to offer Zehmer $5 to bind the bargain, which Zehmer refused to accept, and
realizing for the first time that Lucy was serious, Zehmer assured him that he had no intention of selling the farm and that the
whole matter was a joke. Lucy left the premises insisting that he had purchased the farm.…

In his testimony Zehmer claimed that he “was high as a Georgia pine,” and that the transaction “was just a bunch of two doggoned
drunks bluffing to see who could talk the biggest and say the most.” That claim is inconsistent with his attempt to testify in great
detail as to what was said and what was done.…

If it be assumed, contrary to what we think the evidence shows, that Zehmer was jesting about selling his farm to Lucy and that the
transaction was intended by him to be a joke, nevertheless the evidence shows that Lucy did not so understand it but considered it
to be a serious business transaction and the contract to be binding on the Zehmers as well as on himself. The very next day he
arranged with his brother to put up half the money and take a half interest in the land. The day after that he employed an attorney to
examine the title. The next night, Tuesday, he was back at Zehmer’s place and there Zehmer told him for the first time, Lucy said,
that he wasn’t going to sell and he told Zehmer, “You know you sold that place fair and square.” After receiving the report from his
attorney that the title was good he wrote to Zehmer that he was ready to close the deal.

Not only did Lucy actually believe, but the evidence shows he was warranted in believing, that the contract represented a serious
business transaction and a good faith sale and purchase of the farm.

In the field of contracts, as generally elsewhere, “We must look to the outward expression of a person as manifesting his intention
rather than to his secret and unexpressed intention. The law imputes to a person an intention corresponding to the reasonable
meaning of his words and acts.”

At no time prior to the execution of the contract had Zehmer indicated to Lucy by word or act that he was not in earnest about
selling the farm. They had argued about it and discussed its terms, as Zehmer admitted, for a long time. Lucy testified that if there
was any jesting it was about paying $50,000 that night. The contract and the evidence show that he was not expected to pay the
money that night. Zehmer said that after the writing was signed he laid it down on the counter in front of Lucy. Lucy said Zehmer
handed it to him. In any event there had been what appeared to be a good faith offer and a good faith acceptance, followed by the
execution and apparent delivery of a written contract. Both said that Lucy put the writing in his pocket and then offered Zehmer $5
to seal the bargain. Not until then, even under the defendants’ evidence, was anything said or done to indicate that the matter was a
joke. Both of the Zehmers testified that when Zehmer asked his wife to sign he whispered that it was a joke so Lucy wouldn’t hear
and that it was not intended that he should hear.

The mental assent of the parties is not requisite for the formation of a contract. If the words or other acts of one of the parties have
but one reasonable meaning, his undisclosed intention is immaterial except when an unreasonable meaning which he attaches to his
manifestations is known to the other party.
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“* * * The law, therefore, judges of an agreement between two persons exclusively from those expressions of their intentions which
are communicated between them. * * *.” [Citation]

An agreement or mutual assent is of course essential to a valid contract but the law imputes to a person an intention corresponding
to the reasonable meaning of his words and acts. If his words and acts, judged by a reasonable standard, manifest an intention to
agree, it is immaterial what may be the real but unexpressed state of his mind.

So a person cannot set up that he was merely jesting when his conduct and words would warrant a reasonable person in believing
that he intended a real agreement.

Whether the writing signed by the defendants and now sought to be enforced by the complainants was the result of a serious offer
by Lucy and a serious acceptance by the defendants, or was a serious offer by Lucy and an acceptance in secret jest by the
defendants, in either event it constituted a binding contract of sale between the parties.…

Reversed and remanded.

Case Questions
1. What objective evidence was there to support the defendants’ contention that they were just kidding when they agreed to sell

the farm?
2. Suppose the defendants really did think the whole thing was a kind of joke. Would that make any difference?
3. As a matter of public policy, why does the law use an objective standard to determine the seriousness of intention, instead of a

subjective standard?
4. It’s 85 degrees in July and 5:00 p.m., quitting time. The battery in Mary’s car is out of juice, again. Mary says, “Arrgh! I will

sell this stupid car for $50!” Jason, walking to his car nearby, whips out his checkbook and says, “It’s a deal. Leave your car
here. I’ll give you a ride home and pick up your car after you give me the title.” Do the parties have a contract?

Consideration: Preexisting Obligation
Denney v. Reppert

432 S.W.2d 647 (Ky. 1968)

R. L. Myre, Sr., Special Commissioner.

The sole question presented in this case is which of several claimants is entitled to an award for information leading to the
apprehension and conviction of certain bank robbers.…

On June 12th or 13th, 1963, three armed men entered the First State Bank, Eubank, Kentucky, and with a display of arms and
threats robbed the bank of over $30,000 [about $208,000 in 2010 dollars]. Later in the day they were apprehended by State
Policemen Garret Godby, Johnny Simms and Tilford Reppert, placed under arrest, and the entire loot was recovered. Later all of
the prisoners were convicted and Garret Godby, Johnny Simms and Tilford Reppert appeared as witnesses at the trial.

The First State Bank of Eubank was a member of the Kentucky Bankers Association which provided and advertised a reward of
$500.00 for the arrest and conviction of each bank robber. Hence the outstanding reward for the three bank robbers was $1,500.00
[about $11,000 in 2010 dollars]. Many became claimants for the reward and the Kentucky State Bankers Association being unable
to determine the merits of the claims for the reward asked the circuit court to determine the merits of the various claims and to
adjudge who was entitled to receive the reward or share in it. All of the claimants were made defendants in the action.

At the time of the robbery the claimants Murrell Denney, Joyce Buis, Rebecca McCollum and Jewell Snyder were employees of the
First State Bank of Eubank and came out of the grueling situation with great credit and glory. Each one of them deserves
approbation and an accolade. They were vigilant in disclosing to the public and the peace officers the details of the crime, and in
describing the culprits, and giving all the information that they possessed that would be useful in capturing the robbers.
Undoubtedly, they performed a great service. It is in the evidence that the claimant Murrell Denney was conspicuous and energetic
in his efforts to make known the robbery, to acquaint the officers as to the personal appearance of the criminals, and to give other
pertinent facts.

The first question for determination is whether the employees of the robbed bank are eligible to receive or share in the reward. The
great weight of authority answers in the negative. [Citation] states the rule thusly:

‘To the general rule that, when a reward is offered to the general public for the performance of some specified act, such reward may
be claimed by any person who performs such act, is the exception of agents, employees and public officials who are acting within
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the scope of their employment or official duties. * * *.’…

At the time of the robbery the claimants Murrell Denney, Joyce Buis, Rebecca McCollum, and Jewell Snyder were employees of
the First State Bank of Eubank. They were under duty to protect and conserve the resources and moneys of the bank, and safeguard
every interest of the institution furnishing them employment. Each of these employees exhibited great courage, and cool bravery, in
a time of stress and danger. The community and the county have recompensed them in commendation, admiration and high praise,
and the world looks on them as heroes. But in making known the robbery and assisting in acquainting the public and the officers
with details of the crime and with identification of the robbers, they performed a duty to the bank and the public, for which they
cannot claim a reward.

The claims of Corbin Reynolds, Julia Reynolds, Alvie Reynolds and Gene Reynolds also must fail. According to their statements
they gave valuable information to the arresting officers. However, they did not follow the procedure as set forth in the offer of
reward in that they never filed a claim with the Kentucky Bankers Association. It is well established that a claimant of a reward
must comply with the terms and conditions of the offer of reward. [Citation]

State Policemen Garret Godby, Johnny Simms and Tilford Reppert made the arrest of the bank robbers and captured the stolen
money. All participated in the prosecution. At the time of the arrest, it was the duty of the state policemen to apprehend the
criminals. Under the law they cannot claim or share in the reward and they are interposing no claim to it.

This leaves the defendant, Tilford Reppert the sole eligible claimant. The record shows that at the time of the arrest he was a deputy
sheriff in Rockcastle County, but the arrest and recovery of the stolen money took place in Pulaski County. He was out of his
jurisdiction, and was thus under no legal duty to make the arrest, and is thus eligible to claim and receive the reward. In [Citation] it
was said:

‘It is * * * well established that a public officer with the authority of the law to make an arrest may accept an offer of reward or
compensation for acts or services performed outside of his bailiwick or not within the scope of his official duties. * * *.’…

It is manifest from the record that Tilford Reppert is the only claimant qualified and eligible to receive the reward. Therefore, it is
the judgment of the circuit court that he is entitled to receive payment of the $1,500.00 reward now deposited with the Clerk of this
Court.

The judgment is affirmed.

Case Questions
1. Why did the Bankers Association put the resolution of this matter into the court’s hands?
2. Several claimants came forward for the reward; only one person got it. What was the difference between the person who got the

reward and those who did not?

Consequential Damages
EBWS, LLC v. Britly Corp.

928 A.2d 497 (Vt. 2007)

Reiber, C.J.

The Ransom family owns Rock Bottom Farm in Strafford, Vermont, where Earl Ransom owns a dairy herd and operates an organic
dairy farm. In 2000, the Ransoms decided to build a creamery on-site to process their milk and formed EBWS, LLC to operate the
dairy-processing plant and to market the plant’s products. In July 2000, Earl Ransom, on behalf of EBWS, met with Britly’s
president to discuss building the creamery.…In January 2001, EBWS and Britly entered into a contract requiring Britly to construct
a creamery building for EBWS in exchange for $160,318.…The creamery was substantially completed by April 15, 2001, and
EBWS moved in soon afterward. On June 5, 2001, EBWS notified Britly of alleged defects in construction. [EBWS continued to
use the creamery pending the necessity to vacate it for three weeks when repairs were commenced].

On September 12, 2001, EBWS filed suit against Britly for damages resulting from defective design and construction.…

Following a three-day trial, the jury found Britly had breached the contract and its express warranty, and awarded EBWS: (1)
$38,020 in direct damages, and (2) $35,711 in consequential damages.…

…The jury’s award to EBWS included compensation for both direct and consequential damages that EBWS claimed it would incur
while the facility closed for repairs. Direct damages [i.e., compensatory damages] are for “losses that naturally and usually flow
from the breach itself,” and it is not necessary that the parties actually considered these damages. [Citation]. In comparison, special
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or consequential damages “must pass the tests of causation, certainty and foreseeability, and, in addition, be reasonably supposed to
have been in the contemplation of both parties at the time they made the contract.”

…The court ruled that EBWS could not recover for lost profits because it was not a going concern at the time the contract was
entered into, and profits were too speculative. The court concluded, however, that EBWS could submit evidence of other business
losses, including future payment for unused milk and staff wages.…

At trial, Huyffer, the CEO of EBWS, testified that during a repairs closure the creamery would be required to purchase milk from
adjacent Rock Bottom Farm, even though it could not process this milk. She admitted that such a requirement was self-imposed as
there was no written output contract between EBWS and the farm to buy milk. In addition, Huyffer testified that EBWS would pay
its employees during the closure even though EBWS has no written contract to pay its employees when they are not working. The
trial court allowed these elements of damages to be submitted to the jury, and the jury awarded EBWS consequential damages for
unused milk and staff wages.

On appeal, Britly contends that because there is no contractual or legal obligation for EBWS to purchase milk or pay its employees,
these are not foreseeable damages. EBWS counters that it is common knowledge that cows continue to produce milk, even if the
processing plant is not working, and thus it is foreseeable that this loss would occur. We conclude that these damages are not the
foreseeable result of Britly’s breach of the construction contract and reverse the award.…

[W]e conclude that…it is not reasonable to expect Britly to foresee that its failure to perform under the contract would result in this
type of damages. While we are sympathetic to EBWS’s contention that the cows continue to produce milk, even when the plant is
closed down, this fact alone is not enough to demonstrate that buying and dumping milk is a foreseeable result of Britly’s breach of
the construction contract. Here, the milk was produced by a separate and distinct entity, Rock Bottom Farm, which sold the milk to
EBWS.…

Similarly, EBWS maintained no employment agreements with its employees obligating it to pay wages during periods of closure
for repairs, dips in market demand, or for any other reason. Any losses EBWS might suffer in the future because it chooses to pay
its employees during a plant closure for repairs would be a voluntary expense and not in Britly’s contemplation at the time it
entered the construction contract. It is not reasonable to expect Britly to foresee losses incurred as a result of agreements that are
informal in nature and carry no legal obligation on EBWS to perform. “[P]arties are not presumed to know the condition of each
other’s affairs nor to take into account contracts with a third party that is not communicated.” [Citation] While it is true that EBWS
may have business reasons to pay its employees even without a contractual obligation, for example, to ensure employee loyalty, no
evidence was introduced at trial by EBWS to support a sound rationale for such considerations. Under these circumstances, this
business decision is beyond the scope of what Britly could have reasonably foreseen as damages for its breach of contract.…

In addition, the actual costs of the wages and milk are uncertain.…[T]he the milk and wages here are future expenses, for which no
legal obligation was assumed by EBWS, and which are separate from the terms of the parties’ contract. We note that at the time of
the construction contract EBWS had not yet begun to operate as a creamery and had no history of buying milk or paying
employees. See [Citation] (explaining that profits for a new business are uncertain and speculative and not recoverable). Thus, both
the cost of the milk and the number and amount of wages of future employees that EBWS might pay in the event of a plant closure
for repairs are uncertain.

Award for consequential damages is reversed.…

Case Questions
1. Why, according to EBWS’s CEO, would EBWS be required to purchase milk from adjacent Rock Bottom Farm, even though it

could not process this milk?
2. Surely it is well known in Vermont dairy country that dairy farmers can’t simply stop milking cows when no processing plant is

available to take the milk—the cows will soon stop producing. Why was EBWS then not entitled to those damages which it will
certainly suffer when the creamery is down for repairs?

3. Britly (the contractor) must have known EBWS had employees that would be idled when the creamery shut down for repairs.
Why was it not liable for their lost wages?

4. What could EBWS have done at the time of contracting to protect itself against the damages it would incur in the event the
creamery suffered downtime due to faulty construction?
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